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FEBRUARY 2007

From the Editor

This issue features an article, No Good Deed Goes Unpunished, by Memphis
attorney Michael R. Parham of Williams, McDaniel, Wolfe & Womack on ILM
200644020, an IRS legal memorandum regarding income taxation of charitable
bequests. Also included is the entire agenda for the upcoming Second Annual
Estate Planning Forum on Friday, Feb. 23 in Nashville. We encourage you to
attend this informative seminar.

Take a look at the how-to article on our new listserve, Listserve (e-forum)
Problems and Opportunities, by Lynn Pointer of TBA and attorney Eddy R. Smith
of Holbrook & Peterson in Knoxville.

In addition to Probate Court News, this issue includes expanded Membership
News and a number of Cases of Interest. Please email your submissions for
these regular features as well your suggestions for proposed articles to
newsletter editor and Memphis attorney Virginia W.Griffee. We hope to see
you soon in Nashville at the Estate Planning Forum. 

Upcoming Annual Estate Planning Forum: Six Hours of CLE
from the TBA Estate Planning & Probate Section

This information-packed, full-day program will provide concise and practical
information from some of the state's top estate planning experts on important
recent estate planning developments and hot topics. Don't miss it - register
today!

When: Friday, Feb. 23, 2007
Where: Tennessee Bar Center, 221 Fourth Avenue, North, 2d Floor, Nashville 
CLE: 5 general and 1 dual credit
Registration: 8:00 - 8:30 a.m.
Program: 8:30 - 4:15 p.m.

Agenda

8:00 - 8:30 a.m. Registration

8:30 - 9:30 a.m. Estate Planning Update
Randy Van Dolson, Attorney at Law

9:30 - 10:30 a.m. Pension Protection Act of 2006
Alan Cates, Husch & Eppenberger, LLC

10:30 - 10:45
a.m.

Break

10:45 - 11:45
a.m.

Uniform Trust Code Update - One Year Later
Panel: Marshall Peterson, Holbrook & Peterson, PLLC;
Bryan Howard, Howard & Mobley; Tom Buckner,
Apperson, Crump & Maxwell, PLC

11:45 - 1:00 p.m. Lunch Break 
(On your own. There will be a section meeting with
lunch provided for members*)

1:00 - 2:00 p.m. Marital Deduction/Tennessee Inheritance Tax Planning
Panel: Anne M. McKinney, Anne M. McKinney, PC; Jay
Cloud, Boult, Cummings, Connors & Berry, PLC; Mike
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MEMBERSHIP NEWS

Thomas R. Buckner, who is
with the Memphis firm of
Apperson, Crump & Maxwell,
PLC, has been selected a
Fellow of the Tennessee Bar
Foundation. He has also
been named one of the Best
Lawyers in America in the
2007 edition of
Woodward/White, Inc.'s
recently published biennial
volume. In addition, Mr.
Buckner has been named
one of the Best Lawyers in
Tennessee by Business
Tennessee Magazine and is
featured in the January
2007 issue of that magazine.

Jay C. Cloud has been
named a Member of Boult,
Cummings, Conners & Berry,
PLC. He joined the firm in
2004, after practicing at the
Nashville firm of Bass, Berry
& Sims, PLC. Mr. Cloud
concentrates his practice
primarily in estate planning,
estate administration and
tax exempt organizations.
He is the current chair of
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Parham, Williams, McDaniel, Wolfe & Womack, PC

2:00 - 3:00 p.m. Ethical Considerations Concerning Attorneys Serving as
Fiduciaries for Clients and Establishing the Principal's
Mental Capacity to Execute Incapacity Documents
Angelia Nystrom, Baker, Donelson, Bearman, Caldwell &
Berkowitz, PC

3:00 - 3:15 p.m. Break

3:15 - 4:15 p.m. Estate Administration Update
Al Secor, SunTrust Bank, Chattanooga

Registration Fee:
$220 for TBA Estate Planning and Probate Section members 
$240 for TBA members
$300 for non-member attorneys
No charge for judges, lawmakers and law students who are TBA members
Late Fee: If you are registering within 5 days of the program, there is an
additional $25 charge

To register: Contact TBA at 1-800-899-6993 or in Nashville at 383-7421 or
register online 

*TBA Estate Planning & Probate Section members who would like to attend the
lunch business meeting during the forum should RSVP by Wednesday, February
21, 2006 to Lynn Pointer. There is no charge for section members to attend
this lunch business meeting, and you do not have to be registered for the
forum to attend.

No Good Deed Goes Unpunished — ILM 200644020
By Michael R. Parham

It has often been said that the best assets to use to fund charitable bequests
under your will are qualified assets such as IRAs. The reason for this is that not
only will the estate receive a charitable deduction, but it can also avoid paying
income tax on the undistributed portion of the IRA. The undistributed income
which has not been taxed at the time of the person's death is known as income
in respect of a decedent or "IRD."

A recent ruling by the IRS (ILM 200644020) ruled that, even though IRA assets
were used to fund charitable bequests, the income was taxable to the estate
and the estate was not entitled to a charitable deduction for the income paid.

In this case, the decedent owned an IRA which had the decedent's revocable
trust listed as beneficiary. The trust included a bequest of $100,000 to be
divided among three charities. The residue of the trust was to be distributed
to the decedent's children.

Seeking to obtain the double benefit of estate and income tax benefits, the
trustee instructed the IRA custodian to divide the IRA into shares and named
the charities to receive the $100,000 bequest as an owner and beneficiary of a
share of the IRA.

The IRS ruled that, even though the charities were named owners of the IRAs,
the income of the IRAs would not be taxable to the charities (which would
have been exempt from paying tax) but would be taxable to the trust. The IRS'
reasoning for this was based on a 1940 case called Kenan vs. Commissioner,
114 F.2d 217 (2nd Circuit 1940), which held that if an estate or trust satisfies a
specific dollar amount bequest (also known as a "pecuniary" bequest), then the
payment is treated as a sale or exchange. In this case, the result was that the
distribution to charity was treated as a two step process. First, the IRA was
treated as being cashed out by the trust and then the trust was treated as
transferring the proceeds to the charities. For this reason, the income of the
IRA was taxed to the trust.

On the surface, this is an unusual ruling in light of recent rulings by the IRS. In
three separate Private Letter Rulings, 200234019, 200633009, and 200652028,
the IRS took the opposite position. In these PLRs, the IRS held that, where an
estate (or revocable trust) was the beneficiary of an IRA and the IRAs were
used to fund charitable bequests, the income of the IRAs would not be taxable
to the estate, even though the estate (or revocable trust) was the named
beneficiary. Instead, the income would flow through to the charitable
beneficiaries and, in turn, would be taxable to the charities. Thus, tax on the
income would be avoided because of the charities' tax exempt status.

the Tax Committee of the
Nashville Bar Association,
and he serves on the
Executive Committee of the
Estate Planning Section of
the Tennessee Bar
Association. 

Keith Keisling, First
Tennessee vice president
and trust relationship
manager, has been elected
chairman of the Tennessee
Bankers Association (TBA)
Trust Committee. He also
serves on the Tennessee
Uniform Trust Code study
group sponsored by the TBA.
Mr. Keisling, who received
his J.D. from the University
of Tennessee, has 22 years
of experience in the trust
industry, 12 with First
Tennessee. He currently
resides in Farragut and
practiced law for several
years before beginning his
banking career. 

Stacy S. Neisler has become
a shareholder in DuBois,
DuBois & Bates, P.C. Ms.
Neisler has been with the
firm since 2003. She
practices in the areas of
residential real estate,
estate planning and probate
at the firm's new Spring Hill
office. She is active in the
community, having
graduated from Leadership
Maury and served as both
President of The Spring Hill
Networking Professionals
and President of The
Tennessee Bar Association
Young Lawyers Division
Maury County Chapter. Ms.
Neisler currently serves on
the Board of Directors for
the Spring Hill Chamber of
Commerce, The Country
Ham Festival and The Spring
Hill Rotary Club. She also is
a member of various legal
and other associations. 

Angelia Morie Nystrom, who
is with the Knoxville office
of the law firm of Baker,
Donelson, Bearman,
Caldwell & Berkowitz, PC,
was admitted to practice
before the U.S. Supreme
Court recently. On Tuesday,
December 5, Ms. Nystrom
was presented to the Court
by Larry Wilks, president of
the Tennessee Bar
Association and an attorney
in Springfield. Ms. Nystrom
concentrates her practice in
the areas of estate planning,
trusts, tax and probate law.
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What was the difference in the situations? In the cases where the income was
allowed to flow through to the charities, the charities were named as residuary
beneficiaries. In the case where the trust was held liable for the tax, the
children of the decedent were the residuary beneficiaries.

What can be done? There are three possible strategies to avoid the situation in
ILM 200644020:

1. If possible, name the charity as a direct beneficiary of the IRA on the IRA
form itself. When following this strategy, keep in mind that it is important to
distribute any money to charity prior to December 31 of the year after the
decedent's death. Failure to do this could hurt other beneficiaries' ability to
"stretch" IRA payments for their lifetimes.

2. If it is not feasible to name a charity as a direct beneficiary of an IRA, then
name the charity as a residuary beneficiary of the estate or revocable trust.
This will eliminate the danger of the bequest being deemed a "pecuniary"
bequest.

3. Include language in the will or revocable trust which directs or requires the
executor or trustee to pay pecuniary legacies from the gross income of the
estate or trust. According to the ruling in ILM 200644020, this will entitle the
estate or trust to a charitable deduction for income taxes paid in regard to the
IRA which was used to satisfy the charitable bequest.

4. Always include language in the will or revocable trust that gives the
executor or trustee the power to "make distributions in cash, in kind, or partly
in each, either pro rata or otherwise." This language gives the executor or
trustee the authority to pick and choose which assets to satisfy which bequest.
In other words, it allows the executor or trustee to use IRA benefits to satisfy
charitable bequests first.

IRAs are the best assets to use to fund charitable bequests under wills or living
trusts. It is important that the bequest be structured in a way which will allow
full advantage to be taken of all charitable deductions.

Probate Court News

Shelby County: Probate Clerk Chris Thomas reminds the Shelby County Bar to
order the recently updated Practical Suggestions for Attorneys Practicing in the
Probate Court. The process of updating this very helpful booklet began a year
ago by Judges Benham and Southern with the assistance of their law clerks and
various staff of the Probate Clerk's Office. The cost is $20 if you do not have
one. It can be ordered by telephone (901-545-4041). However, if you bring in
your old version, the cost of the newly revised booklet is only $10. It is
necessary to make a charge for the booklet to cover the court's printing costs.

Davidson County: Probate Master Bob Bradshaw notes that the Probate Clerk's
Office recently re-opened in the Historic Courthouse, Downtown, Public Square,
Third Floor, and regular business hours are maintained.

List serve (e-forum) Problems and Opportunities
By Lynn Pointer and Ed Smith 

For those members of the TBA Estate Planning and Probate Section who grew
frustrated with the barrage of emails from the section's list serve (TBA calls
them e-forums) when we first went online with this service, we apologize for
the inconvenience. We also regret that some of you opted to withdraw from
the e-forum at that time. TBA section e-forums are viewed very favorably by
our members, as a place where members can ask and answer legal questions on
issues unique to their practice field. Our hope for the future of this e-forum is
that you will increase its value to you and others through your participation.

Please remember the following information when using the e-forum.

(1) The email address for the TBA Estate Planning & Probate Section e-forum
is: estate@tba2.org

(2) DO NOT reply to the e-forum unless you are answering a legal question.
(Note that simply hitting "reply" to an e-forum message will create a response

She is a frequent lecturer on
estate planning, probate
and elder care issues and is
actively involved in the
Tennessee Bar Association,
for which she currently
serves as the Co-chair of the
Continuing Legal Education
committee and on the
Executive Council of the
Estate Planning and Probate
Section.

Lynn Wilhelm Thompson
has joined Apperson, Crump
& Maxwell as an associate.
Ms. Thompson is a 1978
B.F.A. graduate of Louisiana
State University and earned
her J.D. magna cum laude
from the University of
Memphis in 2004. She served
as Judicial Clerk to the
Honorable W. Frank
Crawford, Tennessee Court
of Appeals following her
graduation from law school
as well as Clerk to the
Probate Court of Shelby
County. She was on the
Editorial Board of the
University of Memphis Law
Review while in law school.

M. Allison Thompson has
opened a solo practice with
a focus on estate planning
and probate at 4525 Harding
Road, Suite 200 in Nashville.
Ms. Hawkins is a graduate of
Northwestern University
School of Law. She has
practiced as an estate
planning attorney for 7
years and administered
decedent's estates for a
large bank for 10 years. Her
new offices are located in
the Nashville suburbs to be
accessible to her clients.

Note from Editor: Please
submit any “on the move”
or achievement news to
vgriffee@griffeelaw.com for
inclusion in our next issue.
Thank you.
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to the entire e-forum mailing list.) To communicate directly with a member,
email them separately.

(3) Ed Smith, Vice-Chair of the TBA Estate Planning & Probate Section, has
agreed to help moderate this e-forum. You may address any questions or
concerns to him at edsmith@hpestatelaw.com.

(4) If you wish to opt out of or opt back into this e-forum, you may do so by
contacting Lynn Pointer at TBA at: Lpointer@tnbar.org or by visiting TBALink
website and choosing, "To join a TBA Section Electronic Forum, click here." Fill
out Part I (your name and email) and Part II is where you subscribe or
discontinue your subscription to an e-forum.

Cases of Interest

Angela M. Nystrom of Baker Donelson Bearman Caldwell & Berkowitz in
Knoxville, Memphis attorney Virginia W. Griffee and Knoxville attorney Anne M.
McKinney call your attention to the following cases, the summaries of which
are from the opinions: 

1. Shell, Executor of Estate of Jeffrery Michael Murphy, v. Dills, Court of
Appeals Case No. E2005-02636-COA-R3-CV (Filed November 6, 2006). Anne
McKinney notes that this case confirms how important it is for our clients to
change the beneficiaries for their life insurance and retirement plan benefits
after they divorce. In this case, the court of appeals, in a dispute over death
benefits from the employer of the decedent, affirmed the trial court's holding
that the designated beneficiary who later divorced the decedent was entitled
to benefits rather than the Estate.

2. In Re Estate of Drewry E. Haskins, Jr., Court of Appeals Case No. E2006-
00209-COA-R3-CV (Filed October 31, 2006). In this case, the decedent owned
shares of capital stock, which he bequeathed to one son while providing in his
will that another son should receive nothing from his estate. The disinherited
son filed a claim against his father's estate alleging that the decedent had
promised him he would receive the decedent's ownership interest in the capital
stock upon the decedent's retirement or death. The court of appeals affirmed
the judgment of the trial court that the claimant had failed to prove the
existence of an oral contract with his father and denied the claim.

3. Cooper v. Estate of Eva Friedman Weisberger, Court of Appeals Case No.
W2005-01847-COA-R3-CV (Filed November 28, 2006). This case involved a
petition for attorney's fees in probate. Petitioner attorney was retained to
represent the estate in the underlying probate action. After his duties were
essentially completed (taking a little more than seven hours as per petitioner's
estimate), the representatives of the estate hired new counsel for the estate.
Petitioner attorney then filed a petition for attorney's fees, asserting that there
had been an oral contract for 3% (equivalent to approximately $30,000) of the
estate's assets. The estate's representatives objected, contending that there
had been no agreement on attorney's fees and that the amount of the fee was
excessive. The trial court determined that the parties had entered into the
agreement as asserted by the attorney and that the fee agreement was
reasonable at the time it was made. Accordingly, the trial court enforced the
fee agreement and entered a judgment in favor of the petitioner. The court of
appeals affirmed, concluding that the evidence did not preponderate against
the trial court's decision.

4. In Re Estate of Harold N. Walker, Walker v. Walker, Court of Appeals Case
No. E2006-00157-COA-R3-CV (Filed November 22, 2006). In this case, the
decedent and his wife had separate wills. The surviving spouse filed a petition
seeking exempt property, spousal support and an elective share of the estate of
her husband. The decedent's son and a beneficiary under the will of the
decedent claimed that the decedent and his wife had executed mutual wills
that constituted a contract under which the surviving spouse had waived all
right, claim and interest to the estate. The court of appeals affirmed the trial
court's order that no clear and convincing evidence existed that the surviving
spouse had given up her right to dissent from her husband's will.

5. In Re Conservatorship of William Joseph Burnette, Court of Appeals Case No.
E2005-01742-COA-R3-CV (Filed November 29, 2006). This case involved the trial
court's removal of Gary C. Jenkins as the health care attorney in fact for
William Joseph Burnette. On appeal, Mr. Jenkins argued that the court erred by
retrospectively applying the 2004 statutory amendment to T.C.A. Section 34-6-
204(a)(2)(B), which states that a court may revoke or amend a power of
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attorney for health care or replace a health care attorney in fact "[u]pon
application and good cause." The court of appeals affirmed the judgment of the
trial court, including the court's finding that "application and good cause"
existed to warrant the trial court's removal of Mr. Jenkins.
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